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MUTUALITY IN SPECIFIC PERFORMANCE. * 

The doctrine of mutuality is stated as tollows in Lord 
Justice Fry's Treatise on Specific Performance: 2 

" A contract to be specifically enforced by the Court must, as a general 
rule, be mutual, — that is to say, such that it might, at the time it was entered 
into, have been enforced by either of the parties against the other of them. 
Whenever, therefore, whether from personal incapacity to contract, or the 
nature of the contract, or any other cause, the contract is incapable of 
being enforced against one party, that party is equally incapable of enforc- 
ing it against the other, though its execution in the latter way might in 
itself be free from the difficulty attending its execution in the former." 

And yet the truth of the following eight propositions, 
each one of which is at variance with the statement just 
quoted, will be generally admitted : 

(1) A bilateral contract between a fiduciary and his 
principal is often enforced in favor of the principal, although 
not enforceable against him. 

(2) A similar contract procured by the fraud or misrep- 
resentation of one of the parties may be enforced against 
him, although not by him. 

1 The historical development of the doctrine of mutuality is worked 
out with much ability by Professor Lewis in a series of essays in the 
American Law Register, 49 A. L. R., 270, 382, 445, 507, 559 and 50- 
A. L. R., 65, 251, 329, 523. The learned reader will find in these articles 
an exhaustive citation of authorities and much valuable discussion of 
particular cases. 

2 Fry, Sp. Perf. (3d ed.) 215. See a similar statement in Pomeroy, Sp. 
Perf. (2d ed.) 229. 
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(3) In England, one who, after making a voluntary set- 
tlement, has entered into a contract to sell the settled prop- 
erty, may be compelled to convey, although he cannot 
force the buyer to accept a conveyance. 

(4) A vendor, whose inability to make a perfect title 
debars him from obtaining a decree against the buyer, may 
in many cases be forced by the buyer to convey with com- 
pensation. 

(5) Notwithstanding the opinions of Lord Redesdale and 
Chancellor Kent to the contrary, a party to a bilateral con- 
tract, who has signed a memorandum of it, may be com- 
pelled to perform it specifically, although he could not 
maintain a bill against the other party who had not signed 
such a memorandum. 

(6) A contract between an infant and an adult may be 
enforced against the adult after the infant comes of age, 
although no decree could be made against the plaintiff. 

(7) A plaintiff who has performed his part of the con- 
tract, although he could not have been compelled in equity 
to do so, may enforce specific performance by the defend- 
ant. 

(8) One who has contracted to sell land. not owned by 
him, and who, therefore, could not be cast in a decree, may, 
in many cases, by acquiring title before the time fixed for 
conveyance, compel the execution of the contract by the 
buyer. 

Several of these propositions are treated by the learned 
author as exceptions to the general rule. But a rule so 
overloaded with exceptions is fairly open to this severe 
criticism by Professor Langdell : 

" The rule as to mutuality of remedy is obscure in principle and in ex- 
tent, artificial, and difficult to understand and to remember." 1 

If, however, we examine the actual cases in which a 
plaintiff failed to obtain specific performance of a contract 
solely on the ground that equity could not force him to 
perform his own counter-promise, we shall find that the 
underlying principle of the decisions is simple and just, 
easy to grasp and to carry in the mind, and one, that may 
be expressed in few words without qualifying exceptions. 
This principle maybe stated as follows: Equity will not 

1 1 Harv. L. Rev. 104. 
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compel specific performance by a defendant if, after per- 
formance, the common law remedy of damages would be 
his sole security for the performance of the plaintiff's side 
of the contract. 

Let us test this principle, first by the groups of cases in 
which a plaintiff has failed to obtain specific performance, 
because no equitable relief could be obtained against him, 
and then by the groups of cases in which the plaintiff ob- 
tained a decree, although the defendant could not have got 
a decree against him. 

A typical instance of the refusal of relief to the 
plaintiff, because of the defendant's inability to obtain 
the subsequent performance of the plaintiff's promise is 
furnished by the case of Chadwick v. Chad wick. 1 A 
mother agreed to convey certain land to her son, the latter 
agreeing to care for and support her in his home. A bill 
filed by the son praying for specific performance of the 
mother's agreement was dismissed, because the mother, 
after making the conveyance, could not obtain equitable 
relief against the son, contracts for personal service and 
the like not being enforceable in equity. As the Court 
said of this contract : 

" To compel its observance by one when its benefits could not be se- 
cured to [from] the other would be alike unequal and inequitable." 

Vice-Chancellor Wigram stated the principle very 
clearly in Waring v. Manchester Co.: 2 

" The Court does not give relief to a plaintiff, although he be otherwise 
entitled to it, unless he will, on his part, do all that the defendant may be 
entitled to ask from him ; and if that which the defendant is entitled to, be 
something which the Court cannot give him, it certainly has been the gen- 
erally understood rule that that is a case in which the Court will not inter- 
fere." 

But relief may be denied to a plaintiff, not only in 
cases in which the performance promised by him was to be 
subsequent to that of the defendant, but sometimes in cases 

1 (1898) 121 Ala. 580. See to the same effect O'Brien v. Perry, (1900) 
130 Cal. 526; Ikerd v. Beavers, (1885) 106 Ind. 483. 

2 (1849) 7 Hare, 482, 492. The same idea is expressed by Wood, V. C. 
in Stocker v. Wedderburn, (1857) 3 K. & J. 393, 404 and by Lord Cran- 
worth in Blackett v. Bates, (1865) 1 Ch. Ap., 1 17, 124, and in several of the 
cases cited in 1 Ames Cas. in Eq. Jur. 428, n. 2. 
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where the reciprocal performance was to be contempora- 
neous. A case in point is Flight v. Bolland, 1 the earliest 
and most frequently cited case in which the defense of lack 
of mutuality was sustained. An infant, who had entered 
into a bilateral contract with an adult, filed a bill through 
his next friend for its specific performance. The bill 
was dismissed, and quite properly. A decree against the 
defendant would have compelled him to surrender his 
property without any security for enjoying the equivalent 
for which he had stipulated. It is true that the decree 
would make the performance of the defendant conditional 
upon the plaintiff's performance. But the defendant could 
not count upon retaining the property actually conveyed 
to him. For the plaintiff, being still an infant, might avoid 
any conveyance or recover any money paid by him. That 
the decision proceeded on this ground is clear from Sir 
John Leach's remark: "The act of filing the bill by his 
next friend cannot bind him." 2 

We may turn now to the eight groups of cases, already 
mentioned, in which the relief of specific performance is 
given to a plaintiff, although no decree would be given 
against him. 

It is common learning that a fiduciary to sell cannot 
buy for himself and enforce the contract against his princi- 
pal ; and yet he may be compelled by the principal to take 
.and pay for the property. Similarly a contract procured 
by fraud is enforceable against the fraudulent party, but 
not by him. It would be preposterous to permit the fidu- 
ciary, or fraudulent party, to defeat bills against him merely 
because of his inability, due to his own conduct, to main- 
tain a bill against the principal or defrauded party. Nor 
does the rule operate unfairly against the fiduciary or fraud- 
ulent party, for the decree against him makes his payment 
concurrent with conveyance by the plaintiff. 

The same reasoning applies to the case of a contract to 
sell land after one has made a voluntary settlement of it. 3 

1 (1828) 4 Russ. 299. 

2 See to the same effect Solt v. Anderson, (Neb. 1902) 89 N. W. 306, 
308; Richards v. Green, (1872) 23 N. J. Eq. 536, 538; Ten Eyck v. Man- 
ning, (1894) 52 N. J. Eq. 47, 51 : Tarr v. Scott, (1867) 4 Brewst. (Pa.) 49 
(semble). 3 Smith v. Garland, (1817) 2 Mer. 123. 
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The inability of a plaintiff to compel specific perform- 
ance may be due not to his fault but to his misfortune. A 
vendor, for instance, with the best of intentions may find it 
impossible to make out a good title to all the property he 
has agreed to sell. He cannot, however, use his inability 
to obtain a decree against the buyer as a defence to a bill 
by the buyer against him. The buyer can compel him to 
convey and to receive a proportionally smaller amount 
of purchase money. 1 Here, too, the seller receives at the 
time of conveyance a cash equivalent for it. 

The most conspicuous instance of the breaking down of 
the sweeping doctrine of mutuality is furnished by the 
cases arising under the Statute of Frauds, in which a plain- 
tiff, whose promise remains purely oral, is allowed to 
enforce performance of the counter promise of the defend- 
ant, who has signed a memorandum of it. Lord Redesdale 
was strongly opposed to granting relief in such cases. 2 
Chancellor Kent, while deferring to authority, thought that 
the weight of argument was with Lord Redesdale. 3 His 
view seems to have prevailed in two jurisdictions. 4 But it 
has been repudiated in England, Ireland, and in nearly all 
the States in this country. 5 The prevailing view seems to 
be sound and just. The Statute of Frauds has made no 
change in the requisites of a contract. It simply furnishes 
a defence to the one whose undertaking is not manifested 
by a writing signed by him. If the defendant has not this 
statutory defence, and the plaintiff has it, it is because the 
plaintiff was prudent and the defendant careless. Further- 
more, although the one who has the statutory defence can- 
not be compelled to perform as a defendant, he must per- 
form, on his part, if he, as a plaintiff, insists upon 
performance by a defendant who cannot plead the statute. 

A contract between an infant and an adult, as has been 
seen, cannot be enforced against the adult during the non- 
age of the infant. If, however, the bill is filed after the 

1 Wilson v. Williams, (1857) 3 Jur. n. s. 810, and cases cited in I Ames 
Cas. inEq. Jur. 251, n. 1. 

2 Lawrenson v. Butler, (1803) 1 Sch. & Lef. 13, 20. 

3 Clason v. Bailey, (18 17) 14 Johns. 484, 489. 

4 Lipscomb v. Watrous, (1894) 3 Dist. Col. Ap. 1 ; Duvall v. Myers, 
(1850) 2 Md. Ch.401. 

6 The authorities are collected in 1 Ames Cas. in Eq. Jur. 421, n. 1. 
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infant comes of age, the plaintiff should succeed, as he did 
succeed in Clayton v. Ashdown. 1 The common law gives 
the infant a defence even after his majority, just as the 
Statute of Frauds gives the oral promisor a defence ; but 
the adult, like the promisor who has signed a memoran- 
dum, has no defence. The objection that defeated the 
infant's bill in Flight v. Bolland 2 cannot be urged against a 
bill filed after the infant is of age. The performance by 
the plaintiff concurrently with the defendant's performance 
cannot be avoided. The defendant will receive and may 
retain the stipulated equivalent for his own performance. 

Lord Justice Fry in the passage already quoted defines 
mutual as meaning that the contract must be 

" such that it might, at the time it was entered into, have been enforced by 
either of the parties against the other of them." 

In accordance with this definition a contract to convey land 
in consideration of a promise to render personal services 
before the time appointed for conveyance would not be 
mutual, and a conveyance could not be compelled even 
after the plaintiff had rendered the services, because he 
could not have been forced to render them at the time of 
the contract made. And yet the authorities are unanimous 
that a plaintiff, who has rendered such services or per- 
formed any other consideration for the conveyance, which 
equity would not have compelled him to perform, may 
compel the defendant to convey. 3 Such a result was 
inevitable. It would be shockingly unjust, if a defendant, 
who had received the promised equivalent for his convey- 
ance, were permitted to withhold it. It is for this reason 
that the doctrine of mutuality is inapplicable to unilateral 
simple contracts. 4 

If both parties at the time of the execution of the bargain 
must have the right to resort to equity for its specific per- 
formance, a vendor.who, at the time of the bargain, has not 

1 (1715) 9 Vin. Ab. 393 (G. 4), 2. 2 Supra. 

3 Wilkinson v. Clements (1872), 8 Ch. 96 ; Lane v. May Co. (1898), 121 
Ala. 296; Thurber v. Meves (1897), 119 Cal. 35 ; Lindsay v. Warnock 
(1893), 93 Ga. 619; Denlar v. Hile (1889), 123 Ind. 68; Allen v. Cerro 
Gordo Co. (1875), 40 Iowa, 349 ; Topeka Co. v. Root (1896), 56 Kan. 187. 

'Howew. Watson (1902), 179 Mass. 30 and cases cited in 1 Ames Cas. 
in Eq. Jur. 430, n. 3. 
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the property which he agrees to sell, cannot by subse- 
quently acquiring it compel the buyer to complete the 
purchase. There are a few decisions and dicta to this 
effect. 1 But, Mr. Justice Wells, delivering the opinion of 
the court in Dresel v. Jordan 2 said in regard to this con- 
ception of mutuality : 

** We do not so understand the rule. On the contrary, if the obligation 
of the contract be mutual, and the seller is able in season to comply with 
its requirements on his part, to make good the title he has agreed to 
convey, we see no ground on which the purchaser ought to be permitted 
to excuse himself from its acceptance." 

And this view is supported by an overwhelming weight 
of authority. 3 The prevailing view is just. Indeed, if the 
buyer knew at the time of the bargain that the seller did 
not own the land bargained for, a rule which permitted 
him to refuse to accept a good title subsequently acquired 
and tendered at the' appointed day, simply because the 
seller did not have the title when the contract was made, 
would be a mockery of justice. Nor is there any unfair- 
ness in a decree against a buyer who was unaware of the 
seller's lack of title until after the latter had acquired it. 
If, indeed, a buyer who contracted in the belief that the 
seller had the title, discovers before the time for comple- 
tion of the contract that the seller had not the title at the 
time of the bargain, and has not since acquired it, he is jus- 
tified, according to several authorities, in saying to the 
seller: "I shall not complete." 4 He bargained for what 

1 Norris v. Fox (1891), 45 Fed. 406; Luse v. Deitz (1877), 46 Iowa, 
205: Ten Eyck v. Manning (1893) 52 N. J. Eq., 47, 51; Chilhowie v. 
Gardiner (1884), 79 Va. 305 semble. 

2 (1870), 104 Mass. 407. 

'Langfordz'. Pitt (1731), 2 P. Wms. 629; Hoggartz'. Scott (1830), 1 R. 
& My. 293; Murrell v. Goodyear (i860), 1 D. F. & J. 432; Hepburn v. 
Dunlop (1816), 1 Wheat. 179; Mason v. Caldwell (1848), 10 111., 196, 208, 
209; Brumfield v. Palmer (1844), 7 Blackf. 227,230; Guild v. R. R. Co. 
(1896), 57 Kan. 70; Logans. Bull (1880), 78 Ky. 607, 618; Md. Co. v. 
Kuper (1900), 90 Md. 529; Luckett z\ Williamson (1866) 37 Mo. 388; 
Oakey v. Cook (1886), 41 N. J. Eq. 350; Bruce v. Tilson (1862), 25 N. Y. 
194; Jenkins v. Fahey (1878), 73 N. Y. 355; Westall v. Austin (1844). 
5 Ired. Eq. 1 ; Kindley v. Gray ((845), 6 Ired. 445 ; Wilson v. Tappan 
(1856), 6 Oh. 272 ; Mussleman's Ap. (1870), 65 Pa. 480, (1872) 71 Pa. 465 ; 
Lyles v. Kirkpatrick (1876), 9 S. Car. 265; F rakers. Brazleton (1883), 12 
Lea. 278; Tisonf. Smith (1852), 8 Tex. 147; Reeveso v. Dickey (1853), 
10 Gratt. 138 ; Core v. Wigner (1889), 32 W. Va. 277. 

4 Forrer v. Nash (1865), 35 Beav. 167 ; Brewer v. Broadwood (1882), 22 
Ch. D. 105; Wylson v. Dunn (1887), 34 Ch. D. 569, 577; Bellamy v. 
Debenham (1891), 1 Ch. 412. 
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he believed to be a certainty, and it would not be fair to 
keep him in suspense, against his will and contrary to his 
reasonable expectation, while the seller endeavors, without 
any certainty of success, to procure the title from some 
third person. But if he does not declare the bargain off at 
once, he may be forced to complete it. 1 

It is evident, from a consideration of the eight classes of 
cases just discussed, that the rule of mutuality, as com- 
monly expressed, is inaccurate and misleading. The 
reciprocity of remedy required is not the right of each 
party to the contract to maintain a bill for specific perform- 
ance against the other, but simply the right of one party to 
refuse to perform, unless performance by the other is given 
or assured. 

The soundness of this conception of mutuality is con- 
firmed by certain cases in which specific performance is 
accomplished by an injunction restraining a threatened 
breach of the contract. The manager of a theatre, for 
example, has engaged a distinguished actor to act for him 
and not to act for any other manager during a certain 
period. Although the actor cannot compel specific per- 
formance of the manager's agreement to employ him 
and pay him his salary, the manager may enforce 
the actor's negative agreement not to act at any 
other theatre. 3 But the actor is not obliged to 
perform this negative agreement without reciprocity 
of performance on the part of the manager. As was 
well said by Wood, V. C. in Stocker v. Wedderburn 3 

" where a person is ordered by injunction to perform a negative covenant 
of that kind, the whole benefit of the injunction is conditional upon the 
plaintiff's performing his part of the agreement, and the moment he fails to 
do any of the acts which he has engaged to do, and which cover the con- 
sideration for the negative covenant, the injunction would be dissolved." 4 



1 Hoggart v. Scott (1830), 1 R. & My. 293 ; Salisbury v. Hatcher (1842) 
2 Y. & C. C. C. 54. 

2 Lumleyw. Wagner, (1851) 1 D. M. & G. 93, and cases cited in 1 Ames 
Cas. in Eq. Jur. 102, n. I. 

3 (.1857) 3 K. & J. 393, 4°4- 

4 A recognition of the principle stated by Wood, V. C, would have led 
to a different result in Hills v. Croll, (1845) 2 Ph. 60. But that case was dis- 
credited in Catt v. Tourle, (1869) L. R.4 Ch. 654, 660, 662, and Singer Co. 
■v. Union Co., (1872) Holmes, 253, 257. See also the Reporter's note in 2 
Ph. 62. 
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All the contracts thus far considered have been bilateral 
contracts, or unilateral contracts in which the defendant 
received the full quid pro quo at the moment the contract 
arose. It is believed, however, that equity would 
properly enforce the performance of some unilateral con- 
tracts, although the defendant at the time of bill filed 
had received no part of the expected equivalent for his 
undertaking. Suppose, for example, that one should con- 
tract under seal with a married woman to buy for a certain 
price a certain piece of land belonging to her. Apart from 
statutes the promise of a married woman would be a nullity. 
But if she and her husband should file a bill for specific per- 
formance, tendering a deed, so executed as to convey her 
interest in the land, a decree in her favor would be eminently 
just. For the defendant, though having no right to compel 
performance by the woman, if forced to pay the purchase 
money, would receive at the same time a conveyance of the 
land and so obtain the full benefit of his bargain. No case 
precisely like this has been found. But there are several 
decisions, not essentially distinguishable, in which a defend- 
ant who had covenanted with both husband and wife for 
the purchase of her land was compelled to complete the pur- 
chase, although the wife's agreement to convey was alto- 
gether void 1 . 

When an option to purchase land is given and accepted, 
the acceptance is, in most cases, fairly to be interpreted as 
the giving of a counter promise, so that the resulting bargain 
is like any other bilateral contract for the sale and purchase 
of land 8 . But the option may be granted in such a form as to 

1 Fennelly v. Anderson, (1850) 1 Ir. Ch. R. 1 ; Chamberlin v. Robertson, 
{1871) 31 Iowa, 408 (semble) ; Logan v. Bull,(i88o) 78 Ky. 607; Freeman 
v. Stokes, (1877) 12 Phila. 219 (semble) — but see Tarr v. Scott, supra, semble 
contra) ; Jarnigan v. Levisy, (1880) 6 Lea, 397 ; Mullens v. Big Creek Co., 
(Tenn. 1895) 35 S. W. R. 439; Hoover v. Calhoun, (1861) 16 Gratt 109, 
112 (semble). See, however, an adverse criticism in Fry, Sp. Perf. (3d ed.) 
217. 

2 The surprising mass of litigation arising from the attempts, invariably 
unsuccessful, of grantors of options to resist bills for specific performance, 
can be explained only by the widespread confusion in the minds of lawyers 
as to the true significance of the doctrine of mutuality. The cases are col- 
lected in 1 AmesCas. inEq. Jur. 431, n. 2. 
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admit of acceptance without any counter obligation. One 
promises, for instance, under seal or in consideration of one 
dollar, to convey a certain piece of land to A, upon A's 
paying, without any obligation to pay, $1,000 therefor 
within a month. Here the obligation is purely unilateral 
from beginning to end. If, however, the obligor refuses to 
accept the money when duly tendered, on no sound 
equitable principle can he resist A's bill for specific per- 
formance. He has made a valid contract, he did not 
contemplate a counter obligation, and a decree against 
him will secure to him the purchase money, the ex- 
pected equivalent for his undertaking. Borel v. Mead, 1 
in which the plaintiff was successful, seems to have been 
such a case. 

The doctrine of mutuality has been thought by some 
judges to apply to contracts containing an option of quite a 
different kind from the options just considered, namely to 
options to terminate a contract. Rust v. Conrad 2 is a case 
in point. The defendants, landowners, in consideration of 
the plaintiff 's making successful explorations for iron ore upon 
the lands of the former during the next six months agreed 
to execute to them a twenty years' lease of the lands. By 
the terms of the contemplated lease the lessees were to 
prosecute mining operations diligently, and to pay certain 
royalties. They were also to have the option of terminat- 
ing the lease upon thirty days' notice. Because of this 
option the court dismissed a bill against the landowners for 
the execution of the lease. The reasoning of the court is 
far from convincing. There was thought to be an impro- 
priety in giving a decree for the plaintiffs, the benefit of 
which they might subsequently see fit to renounce. It 
would seem that such a contingency might safely be left to 
take care of itself. At all events it hardly lies in the mouth 
of the defendant to resist performance because the plaintiff 
may sometime decide to renounce the benefit of such per- 
formance. One feels the less hesitation in criticising this 
decision, because it was subsequently superseded by a 
statute giving specific performance against landowners in 

1 (1884) 3 N. Mex. 84. 2 (1 881) 47 Mich. 449. 
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such cases. 1 There are a few dicta in accordance with the 
Michigan decision. 3 But there is authority as well as rea- 
son on the other side. Lowell, J., puts the matter very con- 
vincingly in Singer Co. v. Union Co. 3 

" It is certainly competent to the parties to make a contract which will be 
equitable and reasonable, and in which their rights ought to be protected 
while they last, though it may be terminable by various circumstances, and 
though one party may have the sole right to terminate it, provided their 
stipulation is not one that makes the whole contract inequitable." 

The doctrine of the Michigan decision was expressly 
repudiated in a recent Pennsylvania case, Philadelphia 
Club v. Lajoie. 4 

In all the cases thus far discussed in this paper it was the 
defendant who invoked the doctrine of mutuality in order 
to bar the specific performance of his promise, which by its 
nature was such as to justify equitable relief. But there are 
instances of suits by a seller against a buyer, in which the 
plaintiff, pressed by the argument that his remedy at law 
was adequate, has appealed, and with success, to the prin- 
ciple of mutuality to support his prayer for equitable relief. 
The contrast between these two doctrines is obvious. In 
the one case the defendant says to the plaintiff: " You must 
renounce your equitable claim, because I have no adequate 
equitable relief against you." In the other case the plaintiff 
says to the defendant: " Since you may enforce your 

*In Grummett v. Gingrass (1889) 77 Mich. 369, 389, the Court adopted 
these words of one of the counsel: " The Legislature could do no less. 
Nearly all the iron mines of the Upper Peninsula have been discovered by 
explorers — poor men who would be cheated out of their discoveries unless 
ample means were provided for compelling the landowners to live up to their 
agreements. An action at law for damages would be entirely illusory, and 
the result would be that the development of the mineral wealth of the 
Upper Peninsula would be retarded, if the law, as laid down by the 
Supreme Court (in Rust v. Conrad) had not been changed by the Legisla- 
ture," 

2 Marble Co. v. Ripley, (1869) 10 Wall. 339, 359 (but see Telegraph Co. 
v. Harrison, (1891) 145 U. S. 459); Brooklyn Chibv. McGuire, (1902J 116 
Fed. 782, 783; Iron Co. v. Western Co., (1888) 83 Ala. 498, 509; 
Sturgis v. Galindo, (1881) 59 Cal. 28, 31 ; Harrisburg Club v. Athletic 
Assn., (1890) S Pa. Co. Ct. R. 337, 342. 

3 (1872) Holmes, 253. 

4 (Pa. 1902) 51 Atl. 973. The court referring to Rust v. Conrad said, 
p. 975: " We are not satisfied with the reasoning intended to support that 
conclusion. We cannot agree that mutuality of remedy requires that each 
party should have precisely the same remedy, either in form, effect, or 
extent. In a fair and reasonable contract it ought to be sufficient that each 
party has the possibility of compelling the performance of the promises 
which were mutually agreed upon." 
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equitable claim against me I must have the right to proceed 
in equity on my legal claim against you." 

In truth the vendor's right to specific performance has 
nothing to do with any question of mutuality. The vendor, 
from the time of the bargain, holds the legal title as a 
security for the payment of the purchase money, and his 
bill is like a mortgagee's bill for payment and foreclosure 
of the equity of redemption. This view is confirmed if we 
consider the position of a vendor who has conveyed before 
the time fixed for payment. He is now a creditor, just as if 
he had sold goods on credit, and there is no more reason 
why he should have a bill in equity than any other common 
law creditor. No case has been found in which a bill has 
been sustained under such circumstances. The case of 
Jones v. Newhall 1 is a solid decision against such a bill. A 
lessee, to put another illustration, may compel an execution 
of a lease, but will anyone maintain that a lessor, who has 
executed a lease, may collect the rent by a bill in equity? 
We may dismiss this phase of the doctrine of mutuality 
from our minds. 

It is hoped, too, that the preceding discussion of the 
cases will have proved the need of revising the common 
form of stating the principle of mutuality, and the propriety 
of adopting the form here suggested : Equity will not 
compel specific performance by a defendant, if after per- 
formance the common law remedy of damages would be 
his sole security for the performance of the plaintiff's side 
of the contract. 

J. B. Ames. 

1 (i874) 115 Mass. 244. 



